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The Richmond Traction Company v. Hildebrand.* 

Supreme Court of Appeals : At Richmond. 

January 18, 1900. 

1. Personal Injuries — Negligence must be charged — Instructions. In an action 

to recover damages for a personal injury it is necessary to show that the in- 
jury was caused by the negligence of the defendant or his servants. It is 
error, therefore, to instruct the jury to find for the plaintiff if they believe 
that the injury was caused by the defendant's servants. The omission of the 
element of negligence is fatal, and is not cured by other correct instructions 
given. 

2. Instructions — Read as a whole — Inconsistent and contradictory. While instruc- 

tions must be read as a whole, and defects in one instruction may be cured 
by a correct statement of the law in another where the court can see that, 
taking the instructions as a whole, the defect could not have misled the jury, 
yet if two instructions are inconsistent and contradictory the verdict will be 
set aside, as it is impossible to say whether the jury was controlled by the 
good or bad in arriving at a conclusion. 

3. Instructions — No evidence to support. — It is error to give an instruction which 

there is no evidence to support, as it tends to mislead the jury. 

4. Instructions-— Errors which cannot be assigned — Estoppel. After verdict, a 

party cannot avail himself of an erroneous instruction when he has asked for 
an instruction containing the same error. After inviting the court to commit 
error, he cannot have the verdict set aside for the error into which the court 
has been thus misled. 

5. Pleading — Declaration — Demurrer — Personal injuries — Circumstances of collis- 

ion — In an action for personal injuries inflicted by the negligence of the ser- 
vants of a railroad company, a declaration which states that the plaintiff was 
struck by the defendant's car while she was on its track "upon which she just 
stepped " is bad on demurrer, as it intimates that the collision which caused the 
injury was simultaneous with the act of the plaintiff in stepping on the track. 

Error to a judgment of the Circuit Court of Henrico county ren- 
dered December 13, 1897, in an action of trespass on the case where- 
in the defendant in error was the plaintiff, and the plaintiff in error 
was the defendant. Reversed. 

The opinion states the case. 

Henry & Williams and Coke & Piekrell, for the plaintiff in error. 

Hill Montague and Leake & Carter, for the defendant in error. 

Harrison, J., delivered the opinion of the court. 

This action of trespass on the case was brought by Mary B. Hilde- 

* Reported by M. P. Burks, State Reporter. 
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brand to recover damages for an injury alleged to have been sustained 
by her in consequence of the careless, negligent, and reckless conduct 
of the plaintiff in error in running its electric cars over a certain high- 
way extending from the city of Richmond to Oakwood Cemetery, in 
the county of Henrico. 

The proceedings in the Circuit Court resulted in a verdict and judg- 
ment for $12,250 against the defendant company, which we are asked 
to review and reverse. 

The court is of opinion that instruction No. 5 given for the plaintiff 
was erroneous, and that a reversal of the judgment is for such error a 
necessity. That instruction is as follows : 

" The court instructs the jury that in determining the question of negligence in 
this cause, they should take into consideration the situation and conduct of both 
parties at the time of the alleged injury, as disclosed by the evidence, and if they 
believe from the evidence that the injury complained of was caused by the defend- 
ant company's servants, and without any greater want of ordinary care and cau- 
tion on the part of the plaintiff than was reasonably to be expected of her under 
all the circumstances, then the plaintiff is entitled to recover." 

By this instruction the right of the plaintiff to recover is made to 
depend, solely, upon the question whether she exercised ordinary care 
and caution ; whereas it is essential that the negligence of the defend- 
ant company should be established before there can be a recovery. 
The language of the instruction is, "that the injury complained of 
was caused by the defendant company's servants." It should have 
been, " that the injury complained of was caused by the negligence of 
the defendant company's servants." The defendant's servants un- 
doubtedly caused the injury to the plaintiff but that would not entitle 
her to recover unless it further appeared that the injury was caused by 
their negligence. The instruction as given is wholly misleading as a 
rule and guide for the jury, and it is impossible to estimate the effect 
it may have had in bringing them to their verdict. 

Instruction No. 2 given for the defendant company is as follows : 

"The jury are instructed that the mere fact that the injury to the plaintiff was 
caused by the defendant's car will not warrant them in finding a verdict against 
the defendant. The gravamen of this action is the alleged negligence of the de- 
fendant, and until this is shown by a preponderance of evidence to the satisfaction 
of the jury there can be no recovery against the defendant, and no case is made 
against said defendant wMch it is necessary for it to answer." 

This is a clear and am^le statement of the law that there can be no 
recovery in such a case unti] the negligence of the defendant is estab- 
lished, and it is insisted that 'nstructions, whether given for one or 
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both parties, must be read and construed as a whole, and that defects 
in one instruction may be cured by a correct statement of the law in 
another. This is true if the court can see, when the instructions are 
read together, that the jury could not have been misled by the defective 
instruction. R. R. Co. v. Lacey, 94 Va. 460. The instruction now 
under consideration is, however, not merely defective, but an entirely 
incorrect statement of the law well calculated to mislead the jury. The 
two instructions are inconsistent with, or contradictory to, each, other, 
and it is impossible to say whether the jury was controlled by the good 
or the bad in reaching their conclusion. 

In 2 Thompson on Trials, sec. 2326, it is said: "The giving of in- 
structions which are inconsistent with or contradictory to each other is 
error, for the reason that the jury will be as likely to follow the good 
as the bad, and it cannot be known which they have followed, and 
which way soever they go, if there is an appeal or writ of error, the 
judgment must be reversed. Therefore, an erroneous instruction is not 
cured by another instruction on the same subject, which is correct, un- 
less the former is by the latter specifically withdrawn." 

Nor can the contention be sustained that the error under considera- 
tion should be disregarded upon the well-settled rule of this court that 
a judgment will not be reversed if the court can see, from the whole 
record, that even under correct instructions a different verdict could 
not have been rightly found, or if it is able to perceive that the erro- 
neous ruling could not have influenced the jury. Richmond Ry. Co. 
v. Qarthright, 92 Va. 627. 

The evidence is conflicting, and the court is unable to say either that 
a different verdict could not have been rightly found under correct in- 
structions, or that the erroneous ruling could not have influenced the jury. 

The court is further of opinion that it was error to give instruction 
No. 6 for the plaintiff. This instruction tells the jury that if they 
believe from the evidence "that the plaintiff, in stepping upon the 
track of the defendant at the time of the accident, failed to look and 
listen for the approach of a car upon said tracks, yet she is not disen- 
titled to recover on that account, if the jury further believe from the 
evidence that by looking or listening she could neither have seen nor 
heard the approaching car." As an abstract proposition, this state- 
ment of the law is sound, but there is no evidence in the record upon 
which it could be predicated. It was, therefore, calculated to mislead 
the jury, and for that reason should not have been given. This error, 
however, if there were no other, could not avail the plaintiff in error, 
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for the reason that in its sixth instruction the same fact was assumed 
that was assumed by the instruction complained of. A party cannot 
invite the court to commit error by asking for an erroneous instruction, 
and be permitted afterwards to have the verdict set aside for the error 
into which the court has been thus misled. Kimball & Fink v. Friend, 
95 Va. 125 ; Home Insurance Co. v. Sibert, 96 Va. 403. 

The court is further of opinion that there was no error, to the preju- 
dice of the defendant company, in rejecting its 8th, 9th and 10th 
instructions, or in giving the instructions asked for by the plaintiff, 
other than those already pointed out as erroneous. 

The action of the lower court in overruling the demurrer to the 
declaration and each count thereof, is assigned as error, and should 
have been first considered in disposing of the questions raised. 

As the judgment complained of must, for the reasons already given, 
be reversed, we feel less hesitation in holding the declaration defective 
in stating a good cause of action. 

The declaration repeatedly states that the plaintiff was struck by 
the defendant company's car while she was on its track, upon which 
she had just stepped. This language, in the connection used, construed 
most strongly against the pleader, would convey the idea that the col- 
lision, which caused the injury, was simultaneous with the act of the 
plaintiff in stepping upon the track. It would seem to follow necessa- 
rily, from this construction of the language, that the plaintiff was guilty 
of negligence in stepping immediately in front of a rapidly moving 
car, the consequences of which could not be avoided by the utmost 
care on the part of the defendant. If this be the correct interpreta- 
tion of the language of the declaration, then the demurrer should have 
been sustained, for the plaintiff could not recover upon the cause of 
action stated. Dun v. Seaboard R. Co., 78 Va. 645. An oppor- 
tunity will, however, be given the plaintiff to amend her declaration, 
and make clear what is, to say the least, in doubt in respect to the 
meaning intended to be attached to the language referred to. 

We do not notice the last assignment of error, because it would be 
improper to comment upon the evidence when there is to be a new trial. 

For these reasons, the judgment must be reversed, the verdict set 
aside, the demurrer sustained, and the cause remanded for a new trial, 
with leave to the plaintiff to amend her declaration. Reversed. 

NOTE. — The only point of novel interest in the principal case is the ruling 
upon the demurrer. From the opinion, the court appears to have carried the 
doctrine that pleadings are to be construed most strongly against the pleader, to the 
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utmost limit. The connection in which occurs the allegation that plaintiff when 
struck was on the defendant's track "upon which she had just stepped" is not 
stated in the opinion, and it may be that upon reading the whole declaration, the 
decision may appear less technical than the opinion indicates. 



McConville v. National Valley Bank, of Staunton. * 

Supreme Court of Appeals: At Richmond. 

January 18, 1900. 

1. Husband and Wife — Use of wife's money by husband — Presumption — Husband 

holding legal title for wife — Collection of rents. If a husband collects and uses 
as his own the money of his wife, with her knowledge and consent, the law 
presumes a gift. This presumption is not affected by the fact that the hus- 
band holds the mere legal title to the wife's land, where it appears that the 
wife permits him to collect and use her rents, although she is invested with 
the absolute ownership, with authority to use, possess and enjoy the property, 
and to receive the rents, issues, and profits thereof, to her own use. 

2. Husband and Wife. — Conveyance from husband to wife — Presumption. The 

presumption of law is that a conveyance from a husband to his wife is volun- 
tary, and the burden is on those claiming under such conveyance to show the 
contrary. 

3. Husband and Wife. — Husband trustee for wife — Collections as trustee — Liabil- 

ity to wife — Conveyance in consideration of such liability. If a debt is secured to 
a husband as trustee for his wife, and he alone has authority to collect it, the 
receipt of the money by him does not raise a presumption of a gift from his 
wife, nor is she compelled to prove a promise on his part to pay or account 
for it. Equity will compel him to pay; and a deed to his wife, made in con- 
sideration of such indebtedness, is valid, and will be upheld. 

Appeal from a decree of the Corporation Court of the city of Lynch- 
burg, pronounced June 16, 1898, in a suit in chancery wherein the 
appellee was the complainant, and the appellant and another were the 
defendants. Reversed. 

The opinion states the case. 

F. S. Kirkpatrick and H. M. Ford, for the appellant. 

Harrison & Long, for the appellee. 

Cardwell, J., delivered the opinion of the court. 

The object of this suit was to set aside a deed made by a husband to 
his wife of all property owned by him, upon the ground that it was 
made without valuable consideration, and for the purpose of hindering, 

♦ Reported by M. P. Burks, State Reporter. 



